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Planning Agreement

28 Yarrunga Street, PRESTONS NSW 2170

Parties

L verpoolC ty CoLr.c

a41n1 142 471ABN

Muh bbah Consiruclion Ply Lld

28 Yaffunga S1, Prcstons NSW 2170

ABN 93 A73 412 012

Background

The Developer wishes to carry out the Development.

The Developer has applied for the Development Consent. The Developer has agreed to make

the Monelary Contrlbution on and subiect 1o the terms of this document.

Operative Provisions

B

1 Agreement

The agreemenl of the parlies is set out in the Operative Provisions of lhis document, in

consideration of, among other things, the mutual promises contained in thls document.

2 Definitions

2-1 Defined Terms

ln this docurnenl, words beginning with a capital lelter that are defined in Part 1 of Schodule 2

have the meaning ascribed to them in that schedule.

2.2 lnterpretalion

The inlerpretational rules contained in Part 2 oi Schedule 2 apply in the interpretation of this

3 Appl ication and operation of document

3.1 Planning Agreement

This document is a planfling agreement:

(1) within the meaning sel out in s7.4 of the Act; and

\2) governed by Subdivision 2 of Parl T of the Act.
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3.3

Application

This document applies to both the Land and the Development.

Operation

This document operates from the date it ls executed by bolh parties

Application of s7.11 & s7.124

4.1

4.2

Application

This documeni does not exclude the application of seclion 7. 1 1 or section 7. 1 2 of the Acl lo the
Development.

Consideration ol Benefits

Section 7.11(6) of the Act does not apply to the Contributions that are to be carried out or
provided pursuant to this document.

5 Provision of Monetary Contribution

5.1 MonelaryContribution

(1) The Developer musl pay the l\ronetary Contribution by lhe time specified in Schedule
3

(2) The Monetary Conlribution is rnade for lhe purposes of this document when Council
receives the full amount of the l\,4onetary Contribution in cash or by unendorsed bank
cheque or by the deposit by means of electronic funds iransfer of cleared funds into a
bank account nominated by council.

5.2 lndexation ofAmounts payable by Developer

The l\,{oneiary Contribulion is to be increased (wlth ihe calculat,on to be made as from the date
any such amount is due to be paid under this document) in accordance wilh lhe following

A=BXE
D

A = ihe indexed amounti

B = the relevant amount as set out in this documenti

C = lhe lndex most recently published before the date lhat the relevant payment or the
calculation wilh respect to the relevant amount is to be made; and

D = the lndex most recently published belore the commencement date ot this document.

lfA is less than B, then the amount ofthe relevant Llonetary Conhibution will not change.
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6 Security

6.1 Provision o, Security

Prior to the lssue of a Construction Cerlificate in respecl of lhe Development, the Developer
musl deliver to Council a Bank Guarantee, bonds or otherform of security to the satisiaction of
the Council for the amounl equivalent to the Monetary Contribution (Security).

Council may callon Security

(1) lf the Developer commits an Evenl of Default Council, wilhout limiting any olher
remedies available to il, may callon any Security provided by lhe Developer.

\2J lfCouncilcalls on any Security, it may lse the amount so paid to il in satisfaction of any
costs incurred by lt in remedying the relevant Event of Default.

Release of Secudty

Unless:

(1) Council has made or intends to ffake a demand against any Security provided by the
Developer;

6.2

5.3

t2) the Monetary Contribution on account olwhich that Securily was provided has not been
paid; or

(3) the Developer is in breach of this document at the relevant time,

Council, upon a written request being made by lhe Developer, must return the Security within
ten (10) business days of such a request being made.

6.4 Occupation Certilicato not to be issued

( 1 ) The Developer m ay only make, or cause, suffer or permil the m aking of, an application
for an Occupalion Certificate in respecl of the Development rf, at lhe date ol lhe
application, the Developer has complied with any provisions of this document which
fiust be complied wilh prior to the issue ofthat OccLrpation Certificate.

12) An Occupation Certificate must not be rssued if, at the relevant time, the Developer is
in breach of any obligation under ihis document which must be satisfied prior to ihe
issue of that Occupation Certificate.

6.5 Council may withhold Subdivision Cenificate

( 1 ) The Developer may o nly m ake, or cause, suffer or permit the making of, an application
for a Subdivision Certificale in respect of the Development if, at the dale of the
application, the Developer is noi in breach of its obligations to make any payment oflhe
Monetary Contribulion under this document.

12) Council ffay withhold the issue of a Subdivision Certiflcate if, at ihe relevant time, the
Developer is in breach of any of its obligation to make any payment of the l\ronetary
Contribution under this document untl such time as:

(a) the breach is rectified; or

11827086 1

(b) Council calls upon the Securrty provided by the Developer in respect of the
Conldbution lo which lhe breach relates...



7 Registration of this document

71 Registration of this document

The Deveioper acknowledges and agrees th31:

( 1 ) this document m usl be registered on the title to the Land pursuanl to seclion 7.6 of the

\2) subject to clause 7.2, Council will unde.take that registration at the cost of lhe
Developer.

Obligations of Developer

(1) The Developer, at lts own expense, will prompily after this document comes into

operalion, lake all practical steps and otherwise do anythlng that the Council

reasonably requires, to procure:

(a) lhe consent of each person who:

(i) has an estate or interest in the Land; or

(ii) is seized or possessed of an estate or interesl ln the Land;

(b) the execution of any documenlsi and

(c) the production ofthe relevant duplicate cerlificates ofutle,

to enable the regislration of this documeni in accordance with clause 7.1.

12) The Developer, at its own expense, will take all praclical sleps, and otherwise do
anylhing that tl.e Councrl reasonably requires:

(a) to allow the lodgement ofthis document with the Registrar-General as soon as
reasonably practicable after thrs document comes into operation but in any
event, no later than thirty (30)business days after that date; and

(b) to allow the registralion of ths doclrment by the Registrar-General ln the
relevant lolios of lhe Register for ihe Land as soon as reasonably practicable

after this document is lodged for registration.

Discharge from the Register

The Council will provide a release and discharge of this document so that it may be removed

from lhe folios of lhe Register for the Land (or any part of it) when:

( 1 ) the obligations under th is docu ment have been satislied; or

(2t ifthis document is terminated or rescinded.

Assignment8

8.1 Restdction on Assignment

Other than in accordance wiih this clause S lhe Developer may not Assiqn lheir righis or
obligations under this documenl.
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Procedure for Assignment

( I ) lf the Developer w shes to Assign its rig hts or obligations u nd er this docu ment, lh en lhe
Developer mLrst:

(a) provide a written request to Council for the consent of Council lo the relevani

Assignment;

(b) provide Council with any evdence required by Council, actng reasonably, io
saUsfyCouncilthatthelhird parly nwhosefavourtheAss gnmentistobemade
(Assignee) s reasonably capable of performing the obligations under this

docunenl thal are to be Assigned to it;

(c) oblain written consenl of Counsl to the relevant Assignment; and

(d) at no cost to Council, procure

O the execution by the Assignee of an appropriate deed where the
Assignee agrees to be bound by the terms ofthrs document; and

(ii) the provison of all Securities to Council by the Assignee that the

Developer is requlred lo provide under this document (and any

addilional securilies if required by Council acting reasonably) at the

same time as, or prior to, entering into that deed.

(2) Council is under no obligation to consider granting its consent to any request made by

the Developer Lrnder paragraph (1Xa)ii, al the time the request is made, the Developer
is in breach of lhis document.

9 Dispute Resolution

9.2

Notice of dispute

(1) lf a dispute or lack of certainty between the parties arises in connection wiih lhis
documenl or ils subject matter (Dispute), lhen either party (First Party) must give to
the other (Sccond Party)a notice which:

(a) is in writing;

(b) adequaiely identifies and provides details of the Dispute;

(c) stipulates whal the First Party bel eves will resolve the Disputei and

(d) designates its representative (Representative) to negotiate the Dispute.

12) The Second Party must, with n five (5)Business Days ofservice ofthe notice ofdispute,
provide a notice to the First Party designating as its representative a person to negotiate
the Dispuie (the representalives designated by the parlies being together, the
Representatives).

Conduct pending rcsolution

The parties mustcontinue to perform their respective obligations underthis documenl if there is

a Dispute but will not be required lo complete the maiter the subiect of the Dispule, unless the
appropriate party indernnifies the other parties against costs, damages and all losses suffered
in completing the dispuled matter f the Dispute is not resolved in favour of the indemnifying
parly.

9.1
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9.4 Disputes for mediation or expert determination

lf the Representatives have not been able to resolve the Dispute, then the parties musi agree
within five (5) Bus ness Days to eilher refer the maher to medration under clause 9.5 or expert
resoluiion under clause 9.6.

9.5 Dispules for mediation

( 1 ) lf the partres agree in accordance wrth clause L4 to refer the D ispule to m ediation, the
mediation must be conducted by a mediator agreed by the parties and, if the parties
cannot agree wilhin five (5) Business Days, then by a mediator appointed by the
Presidenl of the Law Society of New Souih Wales for the time being.

12) lf the med ialion referred to in parag ra ph ( 1 ) has nol res u lied in setllement of the Dispule
and has been lerminaled, the parlies may agree to have the matter determined by
ex pert oete rm ilation unoer c aLse 9 6

9.6 Choice ol expert

( 1 ) lf the Dispute is to be determ ined by expert determ ination, th is clau se L6 applies

12) The Dispute must be determined by an rndependent expert in the relevant fieldi

(a) agreed between and appointed jointly by the parties; or

(b) in lhe absence of documentwilhin five (5)Business Days alter the daie that the
rnatter is required to be determined by expert deterrnination, appointed by the
President of the Law Socleiy ol New South Wales for lhe time being.

lfthe parties failto agree as to the relevant field within five (5) Business Days after the
date that the matler is required to be determined by expert determination, either party
may refer the matter to the President of the Law Society of New South Wales for lhe
time beinq whose decislon as to the relevant feld is final and binding on the parties.

9.3 Further steps required betor€ proceedings

(3)

(c)

(s)

Subject to clauses 9.14 and 9.15 and except as otherwise expressly provided ln this docurnenl,
any D spute must, as a condition precedeni lo the commencement oflltigaiion, mediation under
clause 9,5 or determinalion by an expert under clallse 9.6, rlrst be referred to the
Representatives. The Representatives must endeavour to resolve the dlspute within five (5)
Business Oays of the date a notice under c ause 9.1(2) is served.

\4) The expert appointed to determine a Drspule:

(a) must have a lechnical underslanding of the issues in dispute;

(b) must not have a significantly grealer understanding of one pariys buslness,
functions or operations which might a lowthe otherside to construe this greater
underslanding as a bias; and

must inform lhe parties before being appointed of the extent of the expert's
understanding of each party s business or operations and, if that information
indicates a possible bias, then that experl must not be appointed excepl with
the writlen approval of the parties.

The parlies must promptly enter into an docurneni with the expert appoinled under this
clause 9.6 setting out lhe terms of the exped s determrnation and the fees payable to
the expert.



9.7

9.8

Directions to expert

(1) ln reaching a determinalion in respect of a dispute under clause 9.6, lhe independent
expert must give effect to the intent of the parties entering into this document and lhe
purposes of this documenl.

\2) The expert must

(a) act as an expert and not as an arbitrator;

(b) proceed in any manner as the expert thinks fil without being bound to observe
the rules of naluralluslice or lhe rules of evidence;

ic) not accept verbal submissions unless bolh parties are present;

(d) on receipt of a wrilten submission from one party, ensure that a copy of that
submission is given prompty lo the other party;

(e) lake into consideration all documents, information and other materialwhich the
parties give the expert which ihe experl in its absolute discrelion considers
relevant to the determination of the Dispute;

(f) not be expected or required 1o obtain or refer lo any other documents,
informaiion or maierial(but may do so ifthe expert so wishes);

(S) issue a draft certificate staiing the expert's intended determination (together
with written reasons), giving each party ten (10) ausiness Days to make further
submissionsi

(h) issue a final cerlificate stating the expert's determination (together with written
reasons); and

(i) act with expedition with a view lo issuing the final certificate as soon as
practicable.

(3) The parties must comply with all directions given by the expe( ln .elation to the
resolution of the Dispute and musl wilhin the time period specified by the expert, give

the experl:

(a) a short statement of faclsi

(b) a description of the Dispute; and

(c) any other documents, records or information which the experl requests.

Expert may commission reports

(1) Subject to pa.agraph (2):

(a) the experl may commission the experl's own advisers or consultanis (including
lawyers, accountants, bankerc, engineers, surveyors or other technical
consultants) lo provide information to assist the expert in making a

delerminalioniand

(b) the parties musl indemnify the experl for the cost of lhose advisers or
consullanls in accordance with clause 9.6(5) ofthis deed.

(2) The parties rnust approve lhe costs of those advisers or consultants in writing prior lo
the experl engaging those advisers or consultants.



9.9

9.10

Expert may convene meetings

(1) The expert must hold a rneeling with a I of the pa(ies present to discrlss the Dispute.
The meeting must be conducted in a rnanner which the expert considers appropriale.
The meeting may be adjourned to, and resumed at, a lalertime in ihe expert's discretion

(2) The partres agree lhat a meeting under paragaph (1) is not a hearing and is not an

Other courses of action

II:

( 1 ) the parties can not agree in accorda nce with clau se 9.4 to refer lhe matter to med iation

or determinaiion by an expert; or

12) the medialion referred to nclause95hasnotresultedinsettlementofthedispute,the
mediation has been terminated and lhe parties have nol agreed to refer the matler to

expe( determination within five (5) BLls ness Days after iermination oI the medialion,

then either party may take whatever course ol acUon it deerns appropriate for lhe purpose ot
resolvlng the Dispule.

9.11 Conlidentiality of intormation provided in displ.rte resolution process

(1) The parties agree, and must procure that lhe mediator and the expert agree as a
condition of his or her appointment:

(a) subject lo paragraph (2), to keep confidenlial all documenls, information and
other malerial drsclosed to them during or in relation to the mediation or expert
delerminalion;

(b) not to disclose any confidental documents, information and oiher material
except:

(i) io a party or adviser or consultant who has signed a confidentiality
undertaking;or

(i ) lf required by Law or any Aulhority to do so; and

12)

(c) not io use confidenlial documenis, information or olher malerial disclosed 1o

them during orin relation to the mediaiion orexperl determlnation fora purpose

otherihan the mediation or expert determination.

The parties must keep conidenlia and must not disclose or rely upon or make the
subject ofa subpoena to give evidence or produce documents in any arbitral, judicialor

(a) views expressed or proposals or suggestions made by a party or lhe mediator
orthe expert during the expert determination or mediation relating to a possible

setllement of the Dispute;

(b) admissions or concessions made by a party dLrring the mediation or expert
determination in relation to lhe Dispute; and

information, documents or other material concerning the drspute which are
disclosed by a party during the mediation or expert determination unless such
information, documents or facts would be discoverable in judicial or arbitral
proceedings.

(c)



9.'12 Final determination of expert

9.13 Costs

9.14 Remedies available under the Acl

The parlies agree that the final determination by an expert will be final and binding upon them
except in the case offraud or misfeasance by lhe expert,

lf any independent experl does not award costs, each parly must contribute equally to the
expert's costs in makinq the delerminaiion.

This clause I does not operate 1o lim( the avaiability of any remedies available to either party

9.15 Urgent reliel

10 Breach of this document

10.1

This clause I does not prevent a party from seeking urgent injunclive or declaratory relief
concerning any matter arising out ofihis document,

Breach Notice

lf the Oeveloper breaches this document, Council may serve a notice on the Developer (Breach
Notice) specifying:

( 1 ) the nature and extent of the alleged breach;

12) if:

(a) the breach is capable of being reclified other than by the payment of
compensation, what Councrlrequires lhe Developerto do in orderto rectify the
breachror

(b) the breach is not capable of being rectified other than by payment of
compensation, the amount ol compensalion Councii requires lhe Developer to
pay in order to reclify the breach, and

(3) ihe lime within which Council requires lhe breach 1o be rectitied, which musl be a
reasonable time of not less lhan forly (40) business days.

10.2 Events ot Default

The Developer commiis an Event of Default if it

(1) fails to comply wilh a Breach Noticeior

(2) becomes subject to an lnsoivency Evenl

Consequences of Events of detault

Where the Developer commits an Evenl of Default, Council may, in addition to any rights it has
at Law call on the Security to the extent of any compensation claimed in a Breach Notice and
not paid by the Developer.

10.3
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11 Termination, Rescission or Determination

11.1

11.2

11.3

12

Termination

Thrs document terminates in the following events:

( 1 ) The parties agree in writing to term inate the operation of th s document at a ny lim e .

(2) Council serves notice on the Developer terminating this Planning Agreement where ihe
Developer has failed to com ply with a notice issued n accord ance with clause 1 0. 1 .

(3) The DeveLopment Consenl lapses

Consequence of tetmination

upon ie,minalion ol ll^is Planning Agreemerl

(1) allfuture ghts and obligations ofthe parties are discharged;and

12) all pre-existing rights and obligations ofthe parties continue to subsist.

Determination

This Planning Agreement will determine upon the Developer satisfying aLl of the obligations
imposed on rt in full.

Position of Council

12.1 Consent authority

The parties acknowledoe that CounciLis a con sent auihority with statuiory rights and obligations
pursuant to the terms ofthe Planning Legislalion.

12.2 Document does not fetter discrelion

This document s not intended to operate to fetter, in any unlawful manner:

(1) lhe power ofCouncillo make any Law;or

12) the exercise by Council of any statutory power or discretion,

(Oiscretion).

12.3 Severance of provisions

( 1 ) No provision of this docu ment is intended to, or does, constilute any unlaMu I fetter on
any Discretion. lf, contrary to the operation of this clause, any provision oflhis document
is held by a coLrrl of competenl lurisdiction to constitute an unlaMul fetter on any
Discretion, the parties agree:

(a) they will take all practica steps, including the execution of any further
documenls, 10 ensure the obiective of lhis clause 12 is substantially satisfied;
and

I1827086 1
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(2)

(c) to endeavour to satisfy the common objeclives of the parties on relation to the
provision of ihis document which is held to be an unlaMul fetler to the extent
that it is possible having regard to the relevanl courl judgment.

Where the Law permits Councilto contraci oui of a provision ofthat Law or gives Council
power lo exercise a Discret on, then iI Council has in this document contracled out ofa
provision or exercised a Drscretion under this document, lhen lo ihe extent of lhis
document is nol to be taken to be inconsislenl with the Law.

12.4 No Obligations

Nothing in th s documentwill be deemed to impose any obligation on Councilto exercise any of
its functions underthe Act in relation to the Development Consent, the Land or lhe Development
in a certain rnanner.

l3 Confidentiality

't3.1 Document not Contidential

The ienns of this document are not conlidential and this documeni may be treated as a public

documenl and exhibiied or reported without restriction by any party.

Other Confidential lnformation

(1) The parties acknowledge lhat:

(a) Confldential lnformation may have been supplied to some or all of ihe parties in

the negotiations leading up to the making ofthis document; and

(b) The parties may disclose to each other further Confidental lnformation in
connection wilh lhe subject matler ofthis document.

(c) Subject to paragraphs (2) and (3), each party agrees:

(i) not to disclose any Confidential documenl received before or after the
making oflhis document lo any person withoutthe prior wrilten conseni
ofthe party who suppled the Confidential lnformatlon; or

(ii) to take all reasonable sleps to ensure all Conlldential lnformation
received before or after lhe making ofthis document is kept confidential
and protecled against unauthorised use and access.

12) A party may disclose Confidential lnformation rn the following circumslances:

(a) in order to comply with the Law, or the requlrements of any Authorityi or

(b) to any of their employees, consultants, advisers, financieG or contractors to
whom it is considered necessary lo disclose the information, if the employees,
consultants, advisers, financers or contraciors undertake to keep lhe
information confi denual.

(3) The obligations of co nfidentiality under this clause do not extend to informalion which is
public knowledqe other than as a result of a breach of this clause.

13.2

't4 GST

14.1 Defined GST Terms

Defned lerms used in this clause 14 have the meaning ascribed to them in lhe GST Law
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14.2

14.3

15

GSTto be Add6d to Amounts Payable

(1) lf GST is payable on a Taxable Supply made under, by reference lo or in connection
with this document, the pariy providing the Consideration for lhat Taxable Supply must
also pay the GST Amount as additiona Consideration.

(2) This clause does not appiy to the extent that the Consideration for the Taxable Supply
rs expressly agreed to be GST inclusive.

(3) Unless otherwise expressly staled, prices orother sums payable orConsideralion to be
provided under or in accordance wlth thls document are exclusive of GST.

GST Obligations to Survive Termination

Thrs clause 14 will continue to apply after expiration of termination of this document.

Miscellaneous

',5.1

15.2

't6

16.1 Nolices

(1) Any notice, consent or olher com m unrcation underthis document must be in writing and
signed by or on behalf of the person giving it, addressed to the person to whom it is lo
be given and:

(a) delivered to that person's address;

Obligation to act in good taith

The parties musl al alltimes:

( 1 ) cooperate and use thelr best endeavours 10 profilably and professionally g ive effect to
thek rights and obligations sel oul n this document;

(2) not unreasonably delay any action, approval, direclion, determination or dectsion which
is required ofthemi

(3) make approvals or decisions that are required of them in good faith and in a manner
consistent with the complelion of lhe transaclions sel out in this document; and

\4) bejust and faithfui in their activtties and dealings with the oiher parties.

Legal costs

The Oeveloper agrees to:

(1) pay or reimburse the reasonable legal cosls and disbursements of Council of the
negotiation, preparation, execution, and stamping ofthis documentl

\2) pay the reasonable legal costs and disbursements refened lo in paragraph (1) within
ten (10) business days ol receipi of a Tax lnvoice from Councii; and

(3) pay or reimburse the legal costs and disbursements of Councilarising from ihe ongorng
administration and enlorcemenl ofthis document including any breach or delault by the
Developer of il obligalions under this documenl.

Administrative Provisions

(b) sent by pre-paid mailto thal person's address or



(c) transmilted by facsimile to that person s address

12)

(3)

16.2 Entire Oocument

( 1 ) the revocation or su spension of the power of attorney by the grantor; or

A notice grven to a person in accordance with this clause is treated as having been
given and received:

(a) if delivered io a person's address on the day of delivery if a Business Day,
otherwise on the next Business Dayl

(b) f sent by pre-paid mail, on the third Business Day after posting; and

(c) if kansmitted by facslmile to a person's address and a correct and complete
transmission report is received. on the day of transmission if a Business Day,
othe&ise on the nexl Business Oay.

For the purpose of this clause the address of a person is the address set out in this
document or another address ofwhich that person may from time to time give notice to

16.3 Waiver

16.4 Cooperation

Each pariy must sign, execute and deliver all agreements, documents, instruments and act
reasonably and effectively to carry out and give full effecl lo lhis documenl and the rights and
obligations of the parties under it.

16.5 Counterparts

The non-exercise of or delay in exercis ng any power or right of a party does not operate as a
waiver ofthal power or right, nor does any single exercise of a power or right preclude any other
orfurther exercise ofit or the exercise of any other power or rrght. A power or right may only be
waived in writing, signed by the parties to be bound by the waiver.

This document is lhe entire agreement of lhe parties on the subiect matter. ALI representalions,
communications and prior agreements in relalion to the subject matter are merged in and
superseded by th s document.

This documenl may be executed rn any number of counterparts and all of those counterparts
taken together constitute one and the same instrumenl.

Each attorney who execuies this document on behalf oI a party declares that the attorney has

16.6 Amondment

This document may only be amended or supplemented in writing signed by the parties

16,7 Unenforceability

Any provision ofthis document which is invalid or unenforceable in anyJurisdiction is to be read
down for lhe purposes of that jurisdiction, if possible, so as to be valid or enforceable, and is
olherwise capable of belng severed to the extent of the invalidity or enforceabiily, without
affecting the remalning provisions oi this document or affecting lhe validity or enforceability of
lhat provision in any olher iu risdiction.

16.8 Power of Attorney
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12) the death of the grantor

16.9 Governing law

The law in force in the State of New South Wales governs this document. The partiesl

(1) submit to the exclusive judsdiclion of lhe courts of New South Wales and any courts
lhat may hear appealfrom those courts in respectofany proceedings in connection with
lhis document; and

12) may not seek to have any proceedings removed from lhe jurisdiction of New South
Wales on rhe grounds of forum non conveniens-
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Schedule 1- Requirements under s7.4

REQUIREMENT UNDER THE ACT THIS PLANNING AGREEMENT

Planning instrument and/or development
application - (Section 7.4('l ))

The Deve oper has:

(a) soughl a change to an environmenlal
planning instrument.

lb) made, or proposes to make, a
Development Application.

(c) entered inlo an agreement with, or is
otheMise associated wllh, a person,
towhom paraqraph ia) or (b) applies.

(a) No

(b) Yes

(c) Not applicable

Description of land to which this
aqreement applios - (Section 7.4(3Xa))

Lot 2 DP 536915

Description of change to the
environmental planning instrumont to
which this agreement applies - (Section
7.4(3)(bD

Does not apply

Application of section 7.11 of the Act -
(Section 7.4(3)(d))

Refer to clause 4.1 of the Planning Agreement

Applicability of section 7.12 o, the Act -
(Section 7.4(3)(d))

Refer to clause 4.1 of the Planning Agreement

Consideration o, benefits under this
agreement if section 7.11 applies -(section
7.4(3)(e))

Refer to clause 4.2 ofthe Plann nq Agreement

Mechanism for Dispute resolution
(Section 7.4(3)(f))

See clause g

Enforcement of this agreement (Section
7.4(3)(q))

See clause 6

No obligation to grant consent or exercise
functions - (Section 7.4(3)(9))

See clause 11
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Schedule 2 - Defined Terms and lnterpretation

Part 1 - Definitions

Assign

means the E vlro,mental Planning and Assessment Act 1979
(NSw).

as the conlext requires refers to any assignment, sale, transfer,
disposltion, declaration of trust over or olher assignment of a legal
and/or beneficial interest.

Authority

Bank Guarantee

Claim

Confldential lnformation

(1) is by its nature confldential;

(3) any party knows or ouqht to know is confideniial;

means (as appropriate) any:

(1) federal state or local governmenl;

(2) depa.lment of any federal, state or local government;

(3) any court or administrative tribunal; or

(4) statutory corporation or regulatory body.

againsl any person any allegaiion, action, demand, cause ofaction,
suit, proceeding, judgement, debi, damage, loss, cost, expense or
liability howsoever arising and whether presenl or fulure, fixed or
unascertained, actual or contingent whethea at law, in equity, under
statuie or otherwise.

means an irrevocable and unconditional undertaking without any
expiry or end date by one ofihe following trading banks:

(1) Ausaalia and New Zealand Banking Group Limited.

(2) Commonwealth BankofAuslralia.

(3) Macquarie Bank.

(4) National Australia Bank Limited.

(5) St George Bank Llmited.

(6) Weslpac Banking Corporation.

(7) Any other financial institution approved by the Council, in its

absolute discretion, in response to a requesi from the
Developer.

means any information and all other knowledge at any time
disclosed (whether in writinq and orally) by lhe parties to each
olher, or acquired by the parties in relation to the olhels activilies
or services which is not akeady in the public domain and which:

(2) is designated, or marked, or stipulated by eilher pariy as
conlidential (whether in writinq or otheavlse);
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Construction Certif icate

Development

has the same rneaning as in section 6.4(a) of the Act

means the development of lhe Land as permitted under the
Developmenl Consent (as modified) inc uding:

(1) lhe demolltion ofexisting structures on lhe Land; and

(2) construction of a mulli-slorey warehouse complex over two
(2) slages coniaining a totalof eight (8) warehouse units.

Developmsnt Application

Development Consent

means an applicalion for the Development consent

means the consent issued underthe Actforthe Development which
n.hrdes both DA-904/2019 and DA-904/2019/A.

Dispute

Event ot Default

GST Law

has the meaning asc bed to it in clause 9.1

has the meaning ascribed to it in clause 10.2

means /4 New Tax Syslem fGoods ard Servlces Tax) Acl 1999
(Cth) and any olher Acl or regulation relating to the imposition or
administration of the GST.

means the Consumer Price lndex (All Groups - Sydney) as
provided by the Australian Bureau of Statistics.

means the happening ofany ofthe following evenls:

(1) Application which is not wilhdrawn or d smissed within
fourteen (14) days is made to a court lor an order or an
order is made thal a body corporate be wound up.

12) An application which is not wthdrawn or dismissed within
fourteen (14) days is made lo a courl for an order
appointing a liquidator or provisional hquidator in respect of
a body corporate or one of them !s appoinled, whether or
nol under an order.

(3) Except to reconstrucl or amalgamate while solvenl, a body
corporale enters into, or resolves lo enter into, a scheme ol
arrangement, agreement of company arrangement or
compositionwith, orassignmentforthebenefitof, all orany
class of its credilors, or it proposes a reorganisalion,
moralorium or other adminisiration involving any ofthem,

(4) A body corporale resolves to wind itself up, or otherwise
dissolve ltself, or gives notice of intention 10 do so, except
to reconstruct or amalgamate while solvent or is otherwse
wound up or dissolved.

(5) A body corporate is or states that it is insolvent.

(6) As a resull of the operation of section 459F(1) of the
Carporalions Act 2001 (Cth) (Corporations Act), a body
corporate is laken to have failed to comply wiih a statutory
demandi

(7) Abodycorporate is ormakes a statementfrom which it may
be reasonably deduced that the body corporate is, the
subject of an evenl described in seclion 459C(2)(b) or
secUon 585 ofthe Corporations Act.

(8) A body corporate takes any step to obtain prolection or is
granted proteclion from its credilors, under any applicable

lnsolvency Evont
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(10) A rece ver, manager or receiver and manager is appointed
to the Company.

(11) A claim is frled in a court againsl a person thal is not
defended, released or otherwise settled wilhin twenty eight
(28) days ofthe date of its filing at the court.

112) Anything analogous or having a substantially similar effect
to anyofthe evenls specified above happens underthe law
of any applicable jurisdrction.

(e)

-eans rhe land conlained in Lol2 r.r Deposited Plan 536915

means lhe monetary contribution set oul in Schedule 3.

has the same meaning as in section 6.4(c)ofthe Act

has the meanlng ascribed to it in clause 6.1

has lhe same meaning as in seclion 6.4{d) of the Acl.

legislation or an administrator is appointed to a body

A person becomes an insolvent under administration as
defined in section 9 of the Corporations Act or action s
taken which could resull in thal event.

Land

Monetary Contribution

Occupation Certif icate

Planning Legislation

Security

Subdivision Certif icate

Part 2 - lnterpretational Rules

means all legislalion, regulations, by-laws, common law and olher
binding order made by any Authority.

means the Act the Local Government Act 7993 (NSW) and the
Roads Act 7993 (NSW).

Business Day

relerence to statutes

a day otherlhana Saturdayor Sunday on which banks are open for
business generally in Sydney.

clauses, annexuros and
schedules

a clause, annexure or schedule is a reference to a clause in or
annexure or schedule to this document.

a slaiute, ordinance, code or other law includes regulalions and
other instruments under it and consolidalions, arnendments, re-
enactments or replacements of any ofthem.

singular includes plural

person

the singular includes the pluraland vice versa

executors, administralors,

dollars

calculation of time

the word'percon" includes an individual, a firm, a body corporale,
a partnership, joint venture, an unincorporated body or association
or any government agency.

a particular person includes a reference to the person's execulors,
adminislrators successors, substitules (including persons tak ng
by novation) and assigns.

Australian dollars, dollars, $ or A$ is a reference to the lav,ful
currency ofAustralia,
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relerenco to a day

accounting terms

meaning not limitod

next day

next Business Day

a day is lo be inlerpreted as the period of time commencing at
midnight and ending 24 hours later.

reference lo a group of a group of persons or lhings is a reference lo any two or more of
them jointly and to each ofthem individually.

an accounting term is a reference to thai ierm as it is used in
accounting standards under the CoQorations Act or, if not
inconsistent with those standards, in accounling principles and
praclices generally accepted in Auslralia.

the words 'include', including', "for example" or 'such as" are not
used as, nor are they to be interpreled as, words of limitalion, and,
when introducing an example, do notlimitthe meaning oflhe words
to which the example relates to that example or examples of a
similar kind.

if an act under lhis documentto be done by a party on or by a given
day is done after 4.30pm on that day, it is taken to be done on lhe
next day.

if an event must occur on a stipulated day \fiich is not a Business
Day then the stipulated day will be taken lo be the next Business
Day.

time of day

headings

time is a reference to Sydney time.

agreement

Gender

headings (including lhose in brackets at the beginning of
paragraphs) are for convenience only and do nol affect the
inlerpretaiion of this document.

a reference to any agreement, document or instru ment includes the
same as vaied, supplemented, novated or replaced from time to

a re{erence to one gender extends and applies to the other and
neuter gender.
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Schodulo 3- Monetary Conldbution
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Execution page

Executed as an agreement

Dated:

Executed by LlvarpoolCity Councilby its ChiefExeculive Officer in ac€ordance with rcsolution daled 28 April
2021 in the presence of:

Chief Execuliv€ Ofiicer {Siqnalure)

Mme ol chiel Executiv8 Ofticer (P nt Name) Nam€ of Witness (Prinl Name)

Exscubd by Muh Constructlon Pty Ltd in accordance with seclion 1 2711) ol lho Cryoralions Act 2001
(clh) by autho

Bi!€Secrelary (Siq Director (Sisnature)

!4€^l+NooqH c4 o46loy c4 N Lee
Name ot€i.€€ler/ Secrclary (Print Name) Name of Drcctor(P nl Name)


